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Ps cl ai med dependency exenptions on their 1996
joint Federal incone tax return w thout furnishing
SSN's for their children, as required under sec.
151(e), I.R C. Ps seek relief fromthe SSN requirenent
because of their religious beliefs in opposition to
using SSN's. Held: the SSN requirenent is the |east
restrictive neans of achieving the Governnment’s
conpelling interests in inplenmenting the Federal tax
systemin a uniform mandatory way and in detecting
fraud in regard to dependency exenptions. Accordingly,
neither the Free Exercise O ause of the First Anmendnent
to the Constitution nor the Religious Freedom
Restoration Act of 1993, Pub. L. 103-141, sec. 2, 107
Stat. 1488, provides a basis for excepting Ps fromthe
SSN requi renent .
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OPI NI ON

LARO, Judge: This case is before the Court fully
stipulated. See Rule 122. Petitioners petitioned the Court to
redeternm ne respondent’s determ nation of a $1,391 deficiency in
Federal inconme tax for 1996.

The issue in this case is whether requiring petitioners to
provi de Social Security nunbers (SSN s) for their dependent
children as a condition to allow ng their dependency deductions
violates petitioners’ right to free exercise of religion. W
hold that it does not.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol I ar amounts are rounded to the nearest dollar.

Backgr ound

The stipulation of facts and the exhibits submtted
therewith are incorporated herein by this reference. Petitioners
resided in Sugar Land, Texas, when the petition was filed.

Petitioners are the natural parents of two children, whom
t hey cl ai med as dependents on their 1996 Federal incone tax
return. At the end of 1996, petitioners’ children were 8 and 5
years old. Rather than provide SSN's for their children on their

return, petitioners attached a notarized affidavit declaring
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their religious objection to the use of identifying nunbers for
their children.

Petitioners believe that SSN s are universal nunerical
identifiers to be equated with the “mark of the Beast” warned
against in the Bible at Revelation 13:16-17. Petitioners both
have SSN s and used themon their 1996 tax return but wish to
avoid obtaining SSN's for their children.

Petitioners’ religious objections extend only to universal
identifiers and not to nunbers issued for a discrete purpose.
Accordingly, petitioners have offered to obtain Individual
Taxpayer ldentification Nunbers (ITINs) for their children and
provide the ITIN s on their return. Respondent, however, refuses
toissue ITINs to petitioners’ children because respondent takes
the position that Treasury regulations permt issuance of ITIN s
only to those who are ineligible to receive SSN s.

Except for the requirenent that petitioners include their
children’s SSN's on their return, petitioners have net all the
statutory requirenents for claimng dependency exenptions in
1996. Respondent concedes that petitioners have a sincerely held
religious belief which opposes the use of SSN's for their m nor
children, but respondent denies that he is required to
accommodate that belief in adm nistering the dependency

exenpti on.
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Di scussi on

The SSN Requi r enent

Under section 151, taxpayers are entitled to claiman
exenption for each dependent child. However, section 151(e)
provides: “No exenption shall be allowed under this section with
respect to any individual unless the TIN of such individual is
included on the return claimng the exenption.”® Thus, w thout
providing TIN s, petitioners cannot properly claimany section
151 exenptions for their children.

Section 7701(a)(41) defines the term“TIN for purposes of
the Internal Revenue Code to nean “the identifying nunber
assigned to a person under section 6109.” Section 6109(d)
specifies that the SSN issued to an individual is the identifying
nunber of the individual, except as otherw se specified under
applicabl e regulations. The regulations provide that an
i ndi vidual required to furnish a TIN nust use an SSN unl ess the
individual is not eligible to obtain an SSN. See sec. 301.6109-
1(a)(ii)(A and (B), Proced. & Adm n. Regs. The regul ations
further specify that “Any individual who is duly assigned a

Soci al Security nunber or who is entitled to a Social Security

1Sec. 151(e) was added to the Code by the Small Business Job
Protection Act of 1996 (SBJA), Pub. L. 104-188, sec. 1615(a)(1),
110 Stat. 1755, 1853, and is generally effective for returns due
after Sept. 19, 1996. However, for dependents clainmed for the
1996 taxable year, the Act requires TIN s for any children born
on or before Nov. 30, 1996. See SBJA sec. 1615(d)(2), 100 Stat.
1853.
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nunber will not be issued an I RS individual taxpayer
identification nunber.” Sec. 301.6109-1(d)(4), Proced. & Adm n.
Regs. ?

SSN s are issued by the Social Security Adm nistration of
the U S. Departnment of Health and Human Services (the SSA) upon
application by a citizen, qualified alien, or by a parent on
behal f of a qualified child. See generally 20 C. F.R secs.
422.101 to 422.112 (2000). The issuance of an SSN entails
several consequences, including (i) the creation of a record at
the SSA of that person’s earnings for purposes of determning the
ol d-age and ot her benefits to which the person may be entitled,
and (ii) establishing a unique nunerical identifier for the
i ndi vidual for use by a variety of governnmental and private

entities.® Wen the SSN was first chosen as the identification

2Sec. 301.6109-1(d)(4), Proced. & Adm n. Regs., was added to
the regulations by T.D. 8671, 1996-1 C.B. 314, and is effective
for any return, statenent, or other docunent required to be filed
after Dec. 31, 1995. Previously, respondent had issued ITINs to
taxpayers who clained religious objections to the use of SSN s.
See Wl frumv. Comm ssioner, T.C Menop. 1991-370, affd. 972 F.2d
350 (6th Cr. 1992).

]ln addition to tax admnistration, SSN s are used by
Federal and State Governnents to adm ni ster public assistance
prograns, veteran's benefits, driver’s |licences, notor vehicle
regi strations, Federal student grants and | oans, child support
obligations, the Selective Service System blood donations, and
jury selection. SSN s are also commonly used in the private
sector by credit bureaus, banks, schools, and nedi cal
recordkeepers. See Konuves, “W’' ve Got Your Nunber: An Overview
of Legislation and Decisions to Control the Use of Soci al
Security Nunbers as Personal ldentifiers”, 16 J. Marshall J.

(continued. . .)
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nunber for tax purposes, the rationale for the choice was that
nost peopl e al ready had an SSN and thus the use of that pre-
exi sting nunber would relieve taxpayers of an additional burden.
See H Rept. 1103, 87th Cong., 1st Sess. 3 (1961); S. Rept. 1102,
87th Cong., 1st Sess. 3 (1961), 1961-2 C. B. 475.

1. The Reliqgious Freedom Restoration Act of 1993

Petitioners assert that requiring themto furnish SSN s for
their children as a condition to obtaining the dependency
exenptions is an unconstitutional intrusion on the free exercise
of their religion. The First Arendnent to the Constitution
provides, in relevant part, that: “Congress shall nake no | aw

respecting an establishnment of religion, or prohibiting the free

exercise thereof.” (Enphasis added.)

In Bowen v. Roy, 476 U S. 693 (1986), the Suprene Court

consi dered whet her a Federal statute requiring applicants for
Federal welfare assistance to obtain and furnish SSN's for their
children was constitutional as applied to two Native Anmerican
applicants who held a religious belief that the use of the nunber
woul d harm their daughter’s spirit. Part 1l of the opinion of
Chi ef Justice Burger, joined by two other Justices, rejected the
strict scrutiny test applied by the trial court, concluding that

there is no violation of the Free Exerci se Cl ause of the First

3(...continued)
Computer & Info. L. 529 (Spring 1998).
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Amendnent when the Governnment denonstrates “that a chal | enged
requi renment for governnent benefits, neutral and uniformin its
application, is a reasonable neans of pronoting a legitimte
public interest.” [d. at 708. The four dissenting Justices
woul d have required the Governnent to show that its refusal to
accommodate the appellants’ religious objection to the use of
SSN' s served a conpelling State interest.?

In Enploynent Div. v. Smth, 494 U S. 872 (1990), the

Suprene Court reviewed a claimthat the Free Exercise U ause
permtted the ingestion of a prohibited drug, peyote, in the
context of the worship of the Native Anerican Church. 1In so
doing, the Court held that a “neutral, generally applicable | aw
need not be justified by a conpelling governnmental interest even
if the law has the incidental effect of burdening a particular
religious practice.” 1d. at 886 n. 3.

In response to Smth, Congress enacted the Religious Freedom
Restoration Act of 1993 (RFRA), Pub. L. 103-141, sec. 2, 107
Stat. 1488, 42 U. S.C. secs. 2000bb to 2000bb-4 (1994).5 A

person whose religious exercise is burdened in violation of the

4Justice White wote separately fromthe other three
di ssenters, stating sinply that he believed Thomas v. Revi ew Bd.
450 U. S. 707 (1981), and Sherbert v. Verner, 374 U.S. 398 (1963),
to be controlling.

°'n City of Boerne v. Flores, 521 U S. 507 (1997), the
Suprene Court held that RFRA was unconstitutional as applied to
State and local laws. W assune without holding that the RFRA is
constitutional as applied to the Federal Governnent.
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RFRA “nmay assert that violation as a claimor defense in a
judicial proceeding and obtain appropriate relief against a
governnment”. RFRA, 42 U S.C. sec. 2000bb-1(c). A claimant under
the RFRA nust show that the Governnent “substantially burdened”
his or her free exercise of religion. RFRA 42 U S.C sec.
2000bb-1(a). Upon such a showi ng, the Governnent nust
denonstrate that the application of the burden to the person (i)
is in furtherance of a conpelling governnental interest and (ii)
is the least restrictive neans of furthering that conpelling
interest. RFRA 42 U S.C. sec. 2000bb-1(b). The Governnent’s
burden is both of production and persuasion. RFRA, 42 U S. C
sec. 2000bb-2(3).

[11. Substantial Burden

Petitioners seek dependency exenptions which, over a nunber
of years, may be worth several thousands of dollars to them In
order to secure this benefit, which is available to simlarly
situated parents, petitioners nust obtain and use SSN' s for their
children. Respondent concedes this would violate a central tenet
of petitioners’ religion. Thus, petitioners’ argunent that the
SSN requi renent i nposes a cogni zabl e burden on their freedom of
religion may find sone support under First Amendnent case | aw.

See Thonas v. Review Bd., 450 U.S. 707, 717-718 (1981) (“Were

the State conditions recei pt of an inportant benefit upon conduct

proscribed by a religious faith * * * a burden upon religion
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exists."). But see Patterson v. Conmm ssioner, T.C Meno. 1989-

193, affd. w thout published opinion 896 F.2d 544 (2d Cr. 1990)
(1 mposi ng higher tax rates on taxpayer who could not divorce or

| egal |y separate because of his religious beliefs was not an
unconstitutional burden on his free exercise rights); Inre
Turner, 193 Bankr. 548 (Bankr. N.D. Cal. 1996) (requiring use of
SSN on bankruptcy forns does not inpose a “substantial burden”
under the RFRA on form preparer with religious objections to use
of the nunmber). Nevertheless, we do not find it necessary to
determ ne whether petitioners’ free exercise of religion is
substantially burdened by the SSN requirenent because, as

di scussed bel ow, respondent has satisfied the conpelling interest
t est.

| V. Conpel li ng Governnent | nterest Test

Under the RFRA, the Governnent may inpose a substanti al
burden on the free exercise of religion if it denonstrates that
the application of the burden is the |east restrictive neans of
achi eving a conpelling governnental interest. See RFRA 42

U S. C sec. 2000bb-1(b) (1994); Adans v. Conmm ssioner, 110 T.C

137 (1998), affd. 170 F.3d 173 (3d G r. 1999).

We find that the Governnent has a conpelling interest in
effectively tracking clai ned dependency exenptions. Through
cross-matching of the SSN s respondent can easily identify

whet her an SSN has been clainmed on another return for the year,
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t hereby detecting erroneous or fraudulent clains. For exanple,
SSN' s make it easier for the IRS to determ ne whet her divorced
parents are both trying to claimtheir children as dependents.
Congress acknow edged this benefit in 1994, when it elimnated an
exception to the TIN requirenent for dependents below a certain
age:

The requirenent that TIN s be provided with respect to each

dependent clained on a tax return has significantly reduced

the inproper claimng of dependents. Requiring that TIN s

be supplied regardl ess of the age of the dependent w ||

further reduce the inproper claimng of dependents. [H

Rept. 103-826, at 196 (1994) (discussing sec. 742(b) of the

Uruguay Round Agreenents Act, Pub. L. 103-465, 108 Stat.

4809, 5010 (1994)).]
The use of SSN s al so hel ps ensure that there is indeed a person
in existence to support the clainmed exenption. See U S. General
Accounting O fice, Tax Admnistration IRS Could Do More to Verify
Taxpayer ldentities (Pub. No. GAQ GGE 95-148) (Aug. 30, 1995)
(describing the difficulty in tracking individuals w thout
correct TIN s in the IRS conputer system

Enforcing the SSN requi renent al so supports the Governnment’s

conpelling interest in inplenmenting the Federal tax systemin a

uni form mandatory way. See Hernandez v. Conm ssioner, 490 U S

680 (1989); United States v. Lee, 455 U S. 252 (1982); Adans v.

Conmi ssi oner, supra. This interest extends both to the

inposition of taxes and to the adm nistration of the tax system

See Steckler v. United States, 81 AFTR 2d 98-1049, at 98-1052,

98-1 USTC par. 50,219, at 83,408 (E.D. La. 1998) (requirenent
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under section 3401(a)(1l) that taxpayer’s SSN be di scl osed when
redeem ng Treasury bonds was the | east restrictive nmeans of
nmeeting the Governnent’s conpelling interests “in collecting
taxes fairly, in admnistering its tax systemproperly, and in
maki ng sure all citizens participate in that system on equal
ternms”).

Petitioners argue that enforcing the SSN requirenent agai nst
themis not the least restrictive nmeans of achieving these
governnment interests because the I RS wai ves the SSN requirenent
for taxpayers who qualify for exenption from Social Security
t axes under section 1402(g). This practice was acknow edged in
the |l egislative history acconpanying the enactnent of the TIN
requi rement of former section 6109(e),® in the Tax Reform Act of
1986, Pub. L. 99-514 100 Stat 2085:

The conferees note that certain taxpayers, because of their

religious beliefs, are exenpted from Soci al Security self-

enpl oynent taxes (section 1402(g)). The conferees intend

that these taxpayers and their dependents who currently
acquire their TINs fromthe IRS continue to be permtted to

SFormer sec. 6109(e) required a taxpayer who clainmed the
deduction for the dependency exenption under sec. 151(c) to
provi de the dependent's TIN. Sec. 151(e) requires the sane
information as did fornmer sec. 6109(e) but changes the
enf orcenment nechanismfor the TIN requirenent froman information
reporting penalty to a disallowance of the deduction.
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do so.” [H Conf. Rept. 99-841 (Vol. I1), at 11-790 (1986),
1986-3 C.B. (Vol. 4) 1, 790.]

We do not find that this IRS practice establishes that
accomodation is feasible in this case. Taxpayers who are
exenpted from Soci al Security enploynent taxes under section
1402(g) include only those who are nenbers of an established
religious sect opposed to public or private insurance and who

have wai ved Social Security benefits.® See Wolfrumuv.

Comm ssioner, T.C Meno. 1991-370. The creation of a general

religious exenption to the dependent TIN requirenment woul d have a
far greater inpact on respondent’s adm nistration of the
dependency exenption and woul d i ncrease the risk of fraudul ent
clains being made.® W cannot say that the bal ance struck by
respondent in excusing only those who are statutorily exenpted
fromparticipation in the Social Security systemis

constitutionally inperm ssible.

"Though the legislative history refers to an IRS practice of
issuing ITIN s to the dependents of taxpayers exenpted under sec.
1402(g), respondent acknow edged on brief that the IRS
| ongstandi ng practice has been to excuse these taxpayers fromthe
TIN requirenment entirely. See also Chief Counsel Advice
1999-50-034 (Cct. 21, 1999).

8Peti ti oners acknow edge that they are not eligible to claim
exenption under sec. 1402(g).

°l'n 1997 alone there were nore than 2.5 mllion instances
where TIN s required to clai mdependency exenptions and the
Earned Incone and Child Care Tax Credits were either m ssing or
did not natch I RS or SSA records for the nane used. See |I.R S
News Rel ease, I R-98-25 (Mar. 25, 1998).
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We also reject petitioners’ suggestion that respondent could
accommodat e petitioners’ religious beliefs by issuing ITINs to
petitioners’ children. W find that issuing ITIN s wuld be a
| ess effective nmeans of detecting fraud than requiring SSN s.
For one, issuing an ITIN to an individual who is otherw se
eligible to receive an SSN creates the risk that the individua
will thereafter obtain an SSN. The individual wll then have two
TIN s, each intended by the systemto be a unique identifier. In
such case, cross-matching of the individual’s TIN s woul d not
reveal the existence of a duplicate claim

We have considered all of the other argunents nade by
petitioners and, to the extent we have not addressed them find
themto be without nerit.

I n accordance with these findings, we hold that petitioners
are not exenpt fromfurnishing SSNs for their children in
clai mng them as dependents.

Deci sion will be entered for

r espondent .




